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PROPOSAL FOR A DIRECTIVE ON THE PATENTABILITY OF COMPUTER-
IMPLEMENTED INVENTIONS 

JOINT STATEMENT OF THE INDUSTRY  ON THE DRAFT REPORT OF THE EUROPEAN PARLIAMENT ’S LEGAL

AFFAIRS COMMITTEE

Dear Member of the European Parliament,

A very broad platform of trade associationsand industry groups, including ICC
(International Chamberof Commerce),UNICE, EICTA, Growth Plus, ICRT, Open
Forum Europe,BITKOM, AGORIA, INTELLECT, SEDISI and the Confederationof
SwedishEnterprisewelcomestheDraft Reportof theCommitteeof LegalAffairs andthe
Internal Market, that stressesthe need for a directive and for patent protection of
computer-implementedinventions,and tablesamendmentsthat will help to clarify the
legal situationin Europe. We highly appreciatethe work doneby the Rapporteurand



want to encourageall the membersof the Legal Affairs Committeeto adopt a clear
frameworkthat could contributeto the fulfilment of the promisesof the Lisbon summit
on the competitivenessof Europe. We believethe amendmentsproposedin the Draft
Report are beneficial to the European industry, including the small and medium
enterprises(seepoints 1 to 3), but we havea greatconcernwith the issueof product
claims (point 4). 

1. The Directive should confirm the current scope of patentability and ensure that
the European practice which has served Europe well is not disrupted. Legal
certainty in patent protection is a preconditionfor the industry to invest in software
development.Suchcertaintyneedsto build on the existing interpretationsof the legal
framework. By integratingthelong-standingapproachof theEuropeanPatentOffice, the
proposedamendments2, 3, 4, 5, 6, 7, 12, 14, 15 will codify existingrulesandpreclude
the patentabilityof “pure” businessmethods. The use of the precisedefinitions and
conditions developedby the jurisprudenceis the only way to prevent an evolution
towardsan overly liberal treatment,suchastheonein effect in the United States. The
EPO’s rigorousexaminationpracticeswill be maintainedby this directive and should
preventmany of the problemsseenin other partsof the world with so-called“trivial”
patents. 

2. The Directive should safeguard the possibility for software developers to
develop interoperable systems. Amendment10 and 16 of the Draft Report seekto
maintain the existing possibilities of software developersto engagein studying and
reverseengineeringof computerprogramsby clarifying that acts falling within the
relevantexceptionsto the copyright protectionof programs,are not affectedby patent
protection.  

3. The Directive should provide for a mechanism that ensures that open source
software development will not be negatively affected. Amendment17 empowersthe
EuropeanCommission to monitor the impact of the Directive on innovation and
competition,and in particularon small and mediumbusinesses.This mechanismwill
guaranteeagainstany adverseeffect of the Directive on the communityof independent
developers,in particularon thosethatarecontributingto thedevelopmentof opensource
software products.

4. The Directive should permit to apply for product claims as it is now allowed by
the case law. Article 5 shouldbeamendedto allow programproductclaimsin line with
the existing practice of the EuropeanPatentOffice and of Member States’ national
courts. Otherwisethe Directive will hinder the enforcementof patent protection for
computer-implementedinventions. The Commission’sproposalhas indeedthe effect
that a productclaim can only be enforcedwhen a user implementsthe programwith
somehardwareor apparatus.It is contradictoryto provide for a right that is not easily
enforceableagainstthe suppliers(or distributors),which cause(or participatein) the
infringement. Curiously,a patentownerwould beableto stopthesupplierof a software
productif thesupplieris in thesameMemberStatewherethesoftwareis usedbut not if
the softwareproductis exportedfor usein a different MemberState.The Commission
proposal,if not amended,would havetheseriousdrawbackof introducinga cross-border



anomalyand distortion in the internal market. It is also not consistentwith the stated
objective in that the Directive clearly diverges from the existing practice on this
important issue. 

The associationsbelow representinga broadcrosssectionof Europe’smost innovative
industriesseek Parliament’sapproval of the Directive on patentability of computer-
implemented inventions with amendments outlined above.
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